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Laws need to constantly evolve to keep abreast with political, economic, and social 
developments. The COVID-19 pandemic has demonstrated the increasing need for 
legislative activism that enables proactive and swift action when reviewing, updating, 
and drafting laws. Ensuring laws remain on par with a rapidly changing landscape 
requires more robust measures that go beyond the conventional legislative process.

In this article, Mohamad Izahar Mohamad Izham and Mohamad Ari Zulkarnain of 
the Corporate & Government Advisory Practice of Zaid Ibrahim & Co. (a member of 
ZICO Law) will delve into the need for a Law Reform Commission and why there is 
no better time than now for the Malaysian Government to set up an independent 
commission to complement the law making process and help the Government in 
navigating these uncertain times. 
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WHO DOES THE THINKING FOR OUR LAWS? 

It is undeniable that any system of rules that regulate our conduct 
or what we know as 'laws' were not made to last forever. Laws 
must evolve to keep abreast with political, economic, and social 
developments so as to adequately respond to the needs of society.

The COVID-19 pandemic has demonstrated the need for legislative 
activism, and a more efficient law-making process. Governments 
face a great task in providing for proactive and swift action in the 
reviewing, updating, and drafting of laws, and within less than 
optimal window periods.

Ensuring that laws remain on par with a rapidly changing landscape 
requires legislators to look beyond the conventional legislative 
process, traditionally seen to be slow and lengthy, to a more robust 
approach.

In Malaysia, over 800 Acts have been created by Parliament, 
with an average of 13 pieces of legislation passed annually 
since independence in 1957. This is in addition to the countless 
other forms of subsidiary instruments, State laws and local 
authority by-laws.

In a classical Government system, Parliament functions as the 
main legislative body enacting the laws, the Attorney General’s 

Generally, laws are introduced either by Members of Parliament 
stemming from Government or party ideologies or by implementing 
Ministries or agencies in response to societal issues that require 
legislative intervention. In practice, Government Ministries and 
agencies are consumed with operational matters and any updating of 
legislation usually occurs after an issue has overwhelmed society and 
requires a quick fix.

This sometimes leads to a reactive or ‘knee jerk’ approach, rather than 
a proactive one.

While a Government Circular1 in relation to the National Policy on the 
Development and Implementation of Regulations (“NPDIR”) has been 
in place since 2013, questions remain as to its overall effectiveness in 
regulatory development. The Circular requires among others, that laws 
are updated every five years and a Regulatory Impact Analysis (RIA) 
be carried out during the policy consideration stage before such laws 
or amendments to laws are passed. Nonetheless, the Government 
still lacks the legislative mind-set, expertise, and maturity that is 
needed in policy formulation to ensure that laws remain current and 
achieve better outcomes.

It should be worth noting that political considerations or ‘the need to 
be seen to be doing something’ when formulating legislation could have 
a hindering effect on finding a legislative solution. For example, 
increasing penalties for drunk driving, while logically sounding like 
the best solution, might not necessarily achieve the desired impact to 
reduce accidents if one was to consider that the offenders are typically 
intoxicated when committing the offence. Nor does the increase in 

Chambers (“AGC”) is entrusted with the duty to draft legislation, 
and the respective Ministries and agencies are responsible for their 
implementation.

The question that this article seeks to address is whether there is a 
better and more efficient way of regulatory ‘stock-taking’? Is it still 
adequate to rely on the classical government system of Parliament, 
AGC, and the respective Ministries and agencies to review outdated 
and irrelevant laws, and monitor areas of law that need to be 
reformed?

While the responsibility could be placed on any or all of these 
organisations, it must be emphasised that their respective roles are 
not exclusively to monitor and update laws.

This is where an independent Malaysian Law Reform Commission 
could address this regulatory lacuna that currently exists. The 
pandemic has shown us that the ‘business as usual’ mentality 
is outdated as the ‘new normal’ can quickly become a thing of 
the past. Dealing with the ‘next normal’ would require an effective 
response from the Government by means of an appropriate law 
reform unit that is focused on the law-making process.

taxes for cigarettes, which has been seen as the solution since time 
immemorial, correlate to a decrease in smoking in society.

This is not to say that all laws drafted lack depth as the reality in any 
democracy is that political considerations do matter. The act of 
balancing the political and societal considerations is key in obtaining 
the best legislative outcome. Thus, the need to establish a Law 
Reform Commission that conducts independent research on legal 
issues and solutions therefore becomes more important. Importantly, 
it should not rival the current drafting process but complement it so as 
to continuously modernise legislation and validate policy initiatives.

What is obvious is that policy makers tend to look at an issue and 
find solutions from a narrow perspective rather than a prism viewpoint. 
There is a tendency to see regulatory intervention as the only solution. 
This should not always be the first option, even though public 
pressure may suggest this to be the best option. Other solutions 
should always be considered such as non-regulatory or hybrid 
options, and even recommendations by the Law Reform Commission 
to maintain the status quo (i.e. not taking any intervention and 
monitoring the issue with the possibility that it may self-rectify 
over time). This will provide the Government with more options, 
such as encouraging peer or public reviews on an industry offering, or 
encouraging more funding and targeted social programmes as a first 
response to handling sensitive matters. As part of Good Regulatory 
Practice (GRP), regulators need to shift their perspective from seeing 
laws as ‘the only solution’ but instead ‘one of the possible solutions’ 
in addressing public policy issues.

1 Dasar Negara bagi Pembangunan dan Pelaksanaan Peraturan’ (MITI, 5 July 2013) <https://grp.miti.gov.my/miti-grp/resources/pdf/2_-_Pekeliling-Am-Dasar-Negara-
Bagi-Pembangunan-dan-Pelaksanaan-Peraturan.pdf?mid=676>.
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HOW OTHER LAW REFORM COMMISSIONS ARE SET UP?

The establishment of a Law Reform Commission is not a new concept, though the precise terminology may vary in different jurisdictions. Various 
terms have been used such as the Law Commission, Law Reform Commission, Law Reform Institute, or a Law Reform Committee but the purpose 
is essentially the same, which is to continuously monitor, review, and update legislation.

In the context of this article, we shall refer to such body as a “Law Reform Commission” or “Malaysian Law Reform Commission” (“MLRC”).

The Law Commission was set up by 
virtue of the Law Commission Act 1965. 
It is a statutory independent body under 
the Ministry of Justice which aims to 
ensure that the laws enacted are fair, 
modern, simple, and cost effective.

The Law Commission was established 
by the Government for a fixed term and 
has the role of both advisory and 
critique towards Government policies. 
In several decisions, though not binding 
and were merely recommendations, 
the Supreme Court of India has 
referred to the work done by the Law 
Commission and followed several of its 
recommendations.

The Australian Law Reform Commission 
(“ALRC”) was founded in November 
1996 for a similar purpose of updating 
legislation and making inquiries. What 
is interesting about the ALRC is that 
the public can make a submission 
(proposals) which the ALRC will take into 
consideration in its recommendations.

United Kingdom 
Law Commission

Law Commission
of India

Australian Law 
Reform Commission

These Law Reform Commissions have a commonality whereby they were created by an Act of Parliament, function to aggregate public feedback, 
and independently advise the Government on matters of law reform. In addition, these Law Reform Commissions can inquire on matters on their 
own accord and those referred to by the Government, which helps to ensure that laws are up-to-date and relevant. Furthermore, their 
recommendations and reports will be available to the public, which allows for greater transparency of their analysis, which can include complex 
and sensitive issues.

LAW REFORM COMMISSIONS WITHIN ASEAN

EXAMPLES OF LAW REFORM COMMISSIONS
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FEATURES OF A LAW REFORM COMMISSION

A key ‘must have’ is that it is independent, free from Governmental 
control and influence. The Commission should be able to summon 
any individual or institution that is deemed qualified to assist in any 
recommendations and outcome of findings.

Nevertheless, the Law Reform Commission should not be perceived 
as a body that the Government has no control over, nor should it 
oppose the Government’s general direction. Rather it should be 
complementary in guiding the overall legislative development process. 
For instance, while the Government should not dictate the outcome, 

it should have a say on which legislations are prioritised. Thus, it can be 
said that ultimately, the proposed MLRC must be independent enough to 
operate on its own but still within the Government’s ambit.

The proposed function of the MLRC can be comparable to the 
operation of Bank Negara Malaysia, in that it should be robust enough 
to dictate the best recommendations without direct interference from 
the Government on its outcome but at the same time, aligned to 
support the functions of the Government administration.

I.  Free from Government interference 

In terms of subject matter, the Law Reform Commission should not 
be limited in covering any particular area of law. This includes having 
the flexibility to examine contentious matters such as in relation to 
the Federal Constitution in order to determine if existing laws comply 
with the Constitution and make recommendations accordingly. The 
recent events brought about by the COVID-19 pandemic that led 

to the proclamation of a State of Emergency shows the need to 
examine such the constitutionality of such provisions. The MLRC would 
be an appropriate body to give an independent opinion on matters, 
being solely focused on the legal issue while being detached from 
political idiosyncrasies. 

II.  Areas of law

Another feature that should be sacrosanct would be the composition 
of the members of the Commission. This would entail their 
appointment process, safety of tenure, diversity in background, 
qualification, and gender, standard for qualified personnel – 
understanding of the legislative process should be a prerequisite when 
deciding on members.

To put it plainly, the members of the Commission should be drawn 
from all sections of the legal community, namely the judiciary, the Bar, 
academia, the AGC, and subject matter experts from various fields to 
name a few. Hence, this would ensure any proposed recommendations 
would be adding real value to the pre-existing legislative drafting 
process instead of having a ‘white elephant’ Commission.

III.  Independent organisational structure 

It should be noted that like other Law Reform Commissions, 
recommendations made by the MLRC should only be advisory and 
non-binding in nature. This would mean that any recommendation 
would only act as additional input in the drafting process but the 

recommendations should be made transparent and publicly available. 
Ignoring such recommendations would be detrimental as it will be open 
to public scrutiny, and the Government would subject itself to criticism 
for omitting any recommendations that cannot be justified.

IV.  Recommendations are only advisory (non-binding)

CHARACTERISTICS OF A MALAYSIAN LAW REFORM COMMISSION

It should be both 
structurally and 

intellectually 
independent.

Appointment and 
selection process of its 

members should be 
transparent.

Staff appointed by the 
Commission should 
be independent of 
the Public Service 

Department. 

Reports made by the 
Commission should 

be published and 
made accessible to 

the public. 

Recommendations are 
not binding and only 
advisory in nature.

2 ‘Constitution of the Kingdom of Thailand’ <http://web.krisdika.go.th/data/outsitedata/outsite21/file/Constitution_of_the_Kingdom_of_Thailand.pdf>.
3 Singapore Academy of Law, ‘Law Reform’ (Singapore Academy of Law) <https://www.sal.org.sg/Resources-Tools/Law-Reform>.

In ASEAN, only Thailand has what is deemed to be a dedicated 
independent body under the Constitution responsible for overseeing 
Law Reform2 while Singapore’s Law Reform Committee, under 
the Singapore Academy of Law, receives public opinion on issues 
and publishes reports.3 Other ASEAN countries tend to put the 
responsibility of law reform to the Attorney General (i.e. Brunei and 
Myanmar), the Minister in charge of Law (i.e. Vietnam, Laos and 
Indonesia) or Parliament (i.e. Cambodia).

While it is difficult to evaluate which ASEAN model is superior, what 
is certain is that all the ASEAN countries are starting to realise the 
importance of having a dedicated law reform body that can help 
assist the Government in the law-making process.
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WHY WOULD A MALAYSIAN LAW REFORM 
COMMISSION HELP OUR LEGISLATIVE PROCESS?

The establishment of a Law Reform Commission is necessary to act as 
a catalyst for the Government in the current law-making process. The 
status quo is that new laws or amendments originate from individual 
Ministries or agencies, and Members of Parliament might lack certain 
perspectives from experts or public feedback. This means that most 
of what is proposed to Parliament may not have been thoroughly 
considered. A Law Reform Commission can contribute by providing new 
ideas and act as a ‘sounding board’ to the existing legislative process.

Besides that, reviewing sensitive issues for example, the amendment 
to introduce heavier penalties on the lesbian, gay, bisexual and 
transgender (LGBT) community under the Syariah Courts (Criminal 
Jurisdiction) Act 1965, would be an issue that the MLRC can objectively 

oversee and give an opinion on being independent and free from 
political pressure. The MRLC can also help give an impartial perspective 
on ‘hot-button’ topics such as UNDI-18 (i.e. the benefit or downside 
in reducing the minimum voting age from 21 to 18) and even analyse 
legislation that encompass broad subject matters such as the 
Temporary Measures for Reducing the Impact of Coronavirus Disease 
2019 (COVID-19) 2020 or "COVID Act". This would reduce delay in 
the Government bureaucracy reflected by protracted discussions and 
political bantering but ultimately, nothing substantive being proposed. 
As an independent advisory body, the MLRC will be able to lay out the 
pros and cons of such reforms which would be helpful for decision 
makers to act without delay.

As can be seen from the above, Malaysia only passed the 
COVID Act in October 2020, six months after Singapore and seven 
months after the UK and Australia respectively. The lag in 
implementing the Act could have been avoided by having the MLRC 
alongside the Government to focus on legal solutions that needed 
to be considered as soon as the pandemic happened and mitigate 
the effects to the public with 'temporary measures' the pandemic was 
at its peak.

Another stakeholder that would benefit from the establishment of 
the MLRC is the civil service. While their focus would be to ensure 
the smooth operational running of Government, they may lack the 
necessary law reform expertise and experience to initiate the law 
reform process. This would also resolve any ambiguity on who 
oversees regulatory development between Government Ministries 
and agencies, as well as internally within the various organisational 
departments and units.

NOW IS THE TIME TO GET IT DONE!
As Malaysia is one of the very few Commonwealth countries that has 
yet to establish a Law Reform Commission, now is the right time to 
propose its creation as a way forward to strengthen our regulatory 
management process. The Government has long discussed this 
law reform initiative with a Law Reform Committee purportedly 
established in December 2009, though not much is heard about it 
since, and again brought up in February 2020,4 which was at that time 
undergoing a feasibility study.

The establishment of an independent Law Reform Commission can 
function in line with Good Regulatory Practice (GRP) to continuously 
and consistently review legislation before the need arises; 
being anticipatory in nature and not merely reacting to external 
circumstances. At the same time, the MLRC will benefit the country in 
terms of spurring law reform initiatives and reduce politically driven 

policies. The debate in Parliament would also greatly improve with 
Parliamentarians being able to sight the findings of the MRLC to 
support their arguments while at the same time being transparent on 
addressing reforms that were not made.

The ‘next normal’ calls for swift action in terms of blending legislation, 
policy, and social behaviours as the current legislative process may be 
ill equipped to adapt. Having a perpetual ‘think tank’ that allows for 
new solutions to be recommended will only serve to help the 
Government navigate these uncertain times. Thus, it can be said that 
there is no better time for the Government to consider a Law Reform 
Commission as the setting up of an independent MLRC will be a step 
forward in the development of laws and the overall legal system in 
our country.

4 Adib Povera, ‘Hanipa: Govt committed to setting up Law Reform Commission’ New Straits Times (21 February 2020) <https://www.nst.com.my/news/
nation/2020/02/567631/hanipa-govt-committed-setting-law-reform-commission>.



If you have any questions or require any additional information, you may contact Mohamad Izahar Mohamad Izham, Mohamad Ari 
Zulkarnain or the Zaid Ibrahim & Co. partner you usually deal with.

This article was edited by ZICO Knowledge Management.
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This article is updated as at 15 June 2021. The information in this article is for general information only 
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Mohamad Izahar is a Partner in the Corporate and Government Advisory practice group 
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His practice focuses in the area of law reform. This includes advising Federal and State 
Governments including Ministries, regulators, and statutory bodies on the ‘end-to-end’ 
law reform spectrum ranging from regulatory mapping, undertaking feasibility studies, 
conducting regulatory impact analysis (RIA), assisting in the drafting of primary and 
subsidiary legislations, and implementing regulatory frameworks.

He has also been involved in post-law reform work through his experience in compliance 
and governance with legal awareness initiatives, advising on regulatory compliance, 
developing legal audit programmes, and advising on rationalization, privatization, and 
corporatization exercises.

At the same time, his practice includes providing strategic and legal support to private 
sector clients interested in engaging the Government in policy development and reform. 
This includes industry proposals to amend or introduce new laws as well as complex and 
novel regulatory applications and approvals.
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He is currently involved in advising the Federal government including various Ministries, 
Agencies and Statutory Bodies on law reform, in particular areas of reducing regulatory 
burdens as well as deregulation. An example of a project on reducing regulatory burden 
was his work with the poultry industry to streamline the nationwide procedures for 
licensing application by the industry players which in turn allowed them to upgrade their 
farming method without going through unnecessary additional regulation. 

To date his experience in law reform, include being involved in reviewing the Town and 
Country Planning Act, whereby it entails meeting stakeholders (selected Municipal and 
Local Councils nationwide), conducted a focus group discussion and verification session 
with the client to highlight existing weakness/ issues within the current legislation, 
incorporate the sustainability planning element and to modernize the act to meet 
current needs.  

He is also involved in policy review for the topic on the Rule of Law with a client, whereby 
it analyses the factors that influence the ranking and recommendations to improve 
Malaysia’s annual ranking index. 

He also has a background in communications and government policy amplification based 
on his previous work experience.
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