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Traditionally, regulatory reform focuses on reviewing existing 
laws and improving such laws by amending or creating new laws.  
However, there is an increasing trend by modern day regulators 
to instead revert to non-regulatory solutions in order to achieve 
the same outcomes.  In this article, our Partner and Head of the 
Corporate & Government Advisory practice, Mohamad Izahar 
Mohamad Izham, examines the application and relevance of 
Behavioural Insights in the current rule-making process.
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On 28 May 2022, our Minister of Health shared in a World Health 
Organization (WHO) address that Malaysia’s first line of defence in 
fighting the COVID-19 pandemic was to adopt behavioural science.  
Importantly, the fundamental public interest concern that needed to 
be addressed was to increase COVID-19 registration to the whole of 
society. The Minister recognised ‘that the science was irrefutable, but 
the science alone would not be enough’ to indicate that legislative 
intervention by itself would not achieve the desired outcome.

In an effort to increase COVID-19 registration, the Ministry of 
Health decided to apply Behavioural Insights interventions to 
overcome practical limitations instead of legally mandating vaccine 
registration. This concept, fondly known as ‘nudging’, although not 

In evaluating traditional regulatory design, we first need to understand the myriad of regulatory architecture choices that are available with laws.  The 
chart prepared by the Organisation for Economic Co-operation and Development (OECD) is instructive in explaining this predicament:

new, was a stark shift in the regulatory mind-set premised on the 
possibility that a non-regulatory solution could potentially address 
failures in regulatory design. Importantly, it marked as a statement 
of intent the acceptance by regulators in rethinking the rulemaking 
process beyond command and control legislation.  

For the Ministry of Health, this similarly marked a significant change 
in its internal policy development framework. From micro initiatives 
such as easing the vaccine registration process by addressing language 
barriers and technological limitations to macro initiatives in setting 
up Behavioural Insights units within the Ministry as well as applying 
Good Regulatory Practice (GRP) tools such as Regulatory Impact 
Analysis (RIA) towards accepting evidence based policy making.

TRADITIONAL REGULATION

As illustrated, the bottom end of the scale in the chart indicates the 
lowest form of Government intervention which represents no 
intervention at all or ‘do nothing’ when regulators are faced with 
a dilemma as to whether to regulate or not. The scale then gradually 
increases corresponding with greater levels of Government 
intervention.  At the top end of the scale in the chart, is the highest form 
of Government intervention which is explicit regulation in eliminating 
any choice on the part of the industry or ‘regulatees’ except to comply.  

Critiques have argued that non-regulatory tools have never been really 
critically assessed as an option during the legislative process. This 
includes among others that non-regulatory options are not mandatory 
considerations in all policy-making systems, and that even if required, 
typically only one non-regulatory option would be considered. Further, 
regulatory options are more often robustly evaluated compared to 
non-regulatory options.   As a result, there is a distinct preference by 

regulators to dismiss non-regulatory options and consequently, non-
regulatory options have never been given a ‘fair chance’ at being a 
solution in policy formulation.

Given that fundamentally any issue would start from the bottom up of 
the scale, being from not regulated to regulated, the frequently asked 
question then is when do we introduce regulation?  The difficulty 
in answering this question is that there is no ‘silver bullet’ - i.e. no 
quantifiable magnitude or scale of a problem in conducting a risk-
based based assessment to indicate when the degree of intervention 
changes from non-regulatory to regulatory in nature.  However, if the 
natural progression of the chart in Figure 1 is to eventually regulate as a 
solution to any problem is accepted, then the absolute answer to 
address any issue would have to be to introduce regulation at some point 
in time.  But again, does this solve regulatory failures?

Figure 1: N. Malyshev, ‘Risk-based Regulation: OECD Best Practice Principles’ (2014) <https://www.slideshare.net/OECD-GOV/3-malyshevriskbasedregulatio
nrariamexicojune2014>.

Enable choice: enable people to change their behaviors



BEHAVIOURAL APPROACH TO REGULATION: THE RISE OF BEHAVIOURAL INSIGHTS

BRUNEI | CAMBODIA | INDONESIA | LAOS | MALAYSIA | MYANMAR | PHILIPPINES | SINGAPORE | THAILAND | VIETNAM

3

An announcement by the Prime Minister on 17 June 2022 indicated that 
there were 147 ‘archaic’ laws that needed to be reviewed. To put this 
into context, this number of laws is limited to Acts or legal instruments 
passed by the Federal Parliament.  However, this number is in addition 
to the myriad of other ‘countless’ legal instruments such as subsidiary 
legislation, State legislation, as well as by-laws issued by Local Authorities 
which have yet to be tabulated and identified for regulatory review. 

As a result, there exists a corpus of legal instruments at Federal, State, 
and Local Authority level that need to be reviewed and potentially 
revised given times have changed since such laws were enacted. Most 

REVISITING REGULATORY REFORM TOOLS
importantly, regulators need to take stock to ensure that laws are 
necessary in meeting the desired objectives of regulating in the first 
place.  Without addressing the relevancy of laws, frequent regulatory 
failures that have transpired include laws being outdated (unable to keep 
pace with industries and technology), overlap (duplication with other 
laws), and irrelevant (not applied or used anymore) to name a few.  

 
These regulatory failures have given rise to several regulatory reform 
tools which intervene at different points in time during the life cycle of 
a legislation:

Even so, it is important to note that the focus of these tools are still 
predicated on reforming laws and not holistically public policy. As an 
example, improvement to regulatory design considers applying different 
approaches to regulating such as, exploring agile regulatory approaches. 
Similarly, on regulatory delivery there is an inherent focus on improving 

regulatory outcomes such as performance based regulation and objective 
based regulation to cite a few examples.  The result of these tools is a 
distinct focus on improving regulations without addressing whether the 
law, as an intervention, was required in the first place. 

It would be appropriate at this juncture to formally define what is 
meant by Behavioural Insights. There are various definitions applied by 
a multitude of organisations internationally but a general definition that 

WHAT IS BEHAVIOURAL INSIGHTS?
can be referred to is the one adopted by the OECD.  The OECD defines 
Behavioural Insights as:

“An inductive approach to policy making that combines insights from psychology,
cognitive science, and social science with empirically-tested results to discover

how humans actually make choices.”
Source: OECD, ‘Behavioural insights’ <https://www.oecd.org/gov/regulatory-policy/behavioural-insights.htm>

Figure 2
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Although it has its roots in the mid-to-late 20th century through the 
application of psychology and behavioural economics, the pioneering 
adoption of Behavioural Insights can be attributed in 2010. In that 
year, the UK coalition government set up the Behavioural Insights 
Team, sometimes referred to as ‘the nudge unit’ or just BIT for short, 
to draw on insights from academic research in behavioural economics 

and psychology, to apply them to public policy-making. Over time, 
this function has developed beyond Government ownership and 
subsequently expanded its work to over 1000 projects, including over 
700 randomised controlled trials in dozens of countries.  To date, the 
OECD reports that there is a total of 202 institutions applying Behavioural 
Insights towards public policy around the world.

The ‘PRIME Framework: Applying Behavioural Insights for Better Public 
Policy’ handbook (“PRIME Framework Handbook”) was published by 
the Malaysia Productivity Corporation (MPC) in 2020 to assist 
policymakers in designing and delivering effective policies by 
understanding how to apply Behavioural Insights in nudging 
behavioural change. This spearheaded its adoption in the National 
Policy on Good Regulatory Practice (NPGRP) as well as its incorporation 
into the Twelfth Malaysia Plan 2021-2025 (RMK12) as a public policy 
tool to improve public services delivery.

BEHAVIOURAL INSIGHTS IN MALAYSIA 
At the heart of the PRIME Framework Handbook, is the PRIME Framework 
itself which outlines a systematic approach in applying Behavioural 
Insights in Malaysia.  PRIME stands for Purpose, Review, Intervention, 
Measure, and Expand in providing a structured methodology for 
conducting Behavioural Insights intervention.

Figure 3: Behavioural Insights and Public Policy <https://www.oecd.org/gov/regulatory-policy/behavioural-insights.htm> 
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To delve into each element as well as the different Behavioural Insights frameworks would be beyond the scope of this article, however, a summary 
of each element is presented for easy reference:

As reinforced under RMK12, MPC as the champion of this initiative has 
been strongly advocating several initiatives for Behavioural Insights 
adoption by the public sector. In addition to the PRIME Framework 
Handbook and the PRIME Framework, this includes among others 
conducting annual conventions on Behavioural Insights, training and 

awareness with regulators, pilot projects applying Behavioural Insights 
interventions, guidelines and checklists on Behavioural Insights 
application as well as training of trainers (ToT) programmes to develop 
the competency of practitioners and regulators in this area.

From the onset, the most common question that would come to mind would be, at which stage of the legislative process does Behavioural Insights 
apply. To answer this question, the flowchart of the seven elements of RIA applied to policymaking is useful as an illustration:

APPLICATION OF BEHAVIOURAL INSIGHTS 
TO REGULATION AND PRESENT CHALLENGES

As can be seen from this chart and in most applications worldwide, 
Behavioural Insights is frequently used during the implementation stage 
of an intervention.  This means that it serves to complement a legislative 
initiative by addressing the deficiencies relating to the operational 

Figure 4: PRIME Framework Handbook and PRIME Framework

Figure 5

aspects of the intervention.  For example, if there is a law to prohibit 
drunk driving then the non-regulatory intervention might be related to 
enforcement such as, to put stickers on alcohol bottles indicating the 
legal prohibition limit.
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In addition to the implementation stage, Behavioural Insights can also 
apply during the design stage of an intervention when the options to 
maintain status quo or non-regulatory options are also considered before 
an intervention is determined.  In this situation, the non-regulatory 
option would be the primary option and not supported by any regulatory 
intervention.  In the same example earlier, this would mean that there 

Nonetheless, even with these challenges, the benefits in applying 
Behavioural Insights cannot be overlooked.  If applied successfully, typical 
interventions are minimal in nature but often with high impact. Aside 

from saving Government time and costs in designing and developing 
complex regulatory frameworks, the understanding of social norms can 
even be applied as a powerful policy tool.

Returning to a Behavioural Approach in the rulemaking process is 
a realisation that going ‘back to basics’ maybe the best solution in 
resolving regulatory failures.  It can be argued that the way forward 
for regulatory reform is still heavily centred on improving regulatory 
design and regulatory delivery tools.  However, it has to be reminded 
that this policy focus remains largely centred on the operative word 
‘regulations’.  

THE WAY FORWARD
Hence, in order to reflect the distinct shift of Behavioural Insights in 
policy-making, the focus needs to similarly change from outcome-
based ‘regulations’ to instead outcome-based ‘solutions’.  Only then 
can interventions be independently assessed in order to formulate 
the best public policy, irrespective of whether it results in a regulatory 
intervention, non-regulatory intervention, or even maintaining status 
quo.

Figure 6

would be no drunk driving law to prohibit drunk driving but reliance 
solely on Behavioural Insights such as, requiring designated drivers or use 
of public transport for bar patrons to reduce drunk driving incidences. 
It is evident from the description of the application of Behavioural 
Insights that it may present several challenges to regulators.  A summary 
of some of the challenges include the following:

An interesting example of Behavioural Insights application was when one of the COVID-19 vaccine was made available 
in Malaysia. When it was first introduced, there was significant apprehension from the public in terms of its use as a 
vaccine given that there were several reported cases worldwide of deadly side effects.  Considering that there were many 
individuals rejecting that vaccine and with the possibility that it would not be publicly accepted, the Ministry of Health 
decided to instead offer the vaccine on an ‘opt-in’ basis by allowing those interested to willingly register for that vaccine.  

The result was that, during the two instances the vaccine was offered on an ‘opt-in’ basis, subscription for the vaccination 
was at 100%.  It is even more interesting here that the Ministry of Health never undertook any initiatives to discredit the 
side effect concerns of the vaccine.  Ultimately, the primary intervention was to allow the public to evaluate for itself 
whether the benefits outweighed the risk and evidently, such risk was mitigated by societal influence in seeing others 
willingly accept the vaccination on their own.

Case Study: COVID-19 vaccine
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